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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF KANSAS 

PHILLIP ALTENDORF AND JEFFERY )
ALTENDORF, ) 

) 
Plaintiffs, ) 

)
v. ) Civil Action No. 04-4032-JAR

) 
DODSON INTERNATIONAL PARTS, ) 
INC., ) 

Defendant, ) 
) 

                                                                                                    )

MEMORANDUM AND ORDER GRANTING DEFENDANT’S MOTION TO DISMISS

This matter is before the Court on defendant’s Motion to Dismiss (Doc. 2).  Plaintiffs,

Phillip and Jeffrey Altendorf, filed a Complaint pursuant to Fed. R. Civ. P. 60(b) seeking relief

from a judgment.  Defendant asks this Court to dismiss plaintiffs’ Complaint for lack of subject

matter jurisdiction and for failure to state a claim upon which relief may be granted.  The Court

has reviewed the parties’ filings and for the reasons set forth below, defendant’s motion shall be

granted.

I.  BACKGROUND

On October 25, 2000, Dodson International Parts (Dodson) filed a Complaint against

plaintiffs, Phillip and Jeffrey Altendorf, among others, alleging misappropriation of trade secrets

and trade name, unfair competition, breach of fiduciary duty, unjust enrichment, RICO

violations, and conspiracy.1  To settle the case, the Altendorfs entered into a Settlement and
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Release Agreement on October 31, 2000.  In that agreement, the Altendorfs agreed to

immediately cease and desist in engaging in any aspect of the aviation industry
including, but not limited to, the recovery, salvage, and sale of new and used or
damaged fixed-wing aircraft, helicopters, and/or aircraft or helicopter parts for a
period of five (5) years from the date of the signing of this agreement.

In conjunction with the Settlement Agreement, the parties agreed to the entry of a consent

judgment against the Altendorfs in the amount of $ 5,000,000.  Dodson agreed not to execute the

consent judgment as long as the Altendorfs complied with the terms of the agreement.  It is this

judgment which plaintiffs seek to set aside in the instant action.

II.  DISCUSSION

In its Motion to Dismiss, defendant argues that plaintiffs’ Complaint should be dismissed

pursuant to Federal Rules of Civil Procedure 12(b)(1) for lack of subject matter jurisdiction and

12(b)(6) for failure to state a claim upon which relief may be granted.  The Court addresses each

of defendant’s arguments in turn.

A. Lack of Subject Matter Jurisdiction

Defendant argues that because no federal question has been alleged and because the

parties, as Kansas citizens, are not completely diverse, subject matter jurisdiction is lacking and

dismissal pursuant to Rule 12(b)(6) is appropriate.  Federal courts, as courts of limited

jurisdiction, derive their judicial power from and are absolutely limited by Article III, §2 of the

Constitution.2  There are essentially three bases for federal jurisdiction: federal question;3
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diversity;4 or as expressed in Article III, §2, and 28 U.S.C. §§1345-1346,  cases in which the

United States is a party.5  Where relief from a judgment is sought pursuant to Rule 60 in the

federal court that rendered the initial judgment, however, the court has ancillary jurisdiction over

the action.6  This ancillary jurisdiction exists even when no federal question is raised and

diversity is lacking.7  As plaintiffs seek relief from a Journal Entry of Judgment entered by this

Court on December, 14, 2000, ancillary jurisdiction is present and defendant’s motion to dismiss

for lack of subject matter jurisdiction is denied.  

B.  Failure to State a Claim

Defendant also alleges that plaintiffs have failed to state a claim upon which relief may be

granted and seek dismissal pursuant to Rule 12(b)(6) of the Federal Rules of Civil Procedure.8 

The court will dismiss a cause of action for failure to state a claim pursuant to Fed. R. Civ. P.

12(b)(6) only when it appears beyond a doubt that the plaintiff can prove no set of facts in

support of the theory of recovery that would entitle him to relief.9  The court accepts as true all

well-pleaded facts, as distinguished from conclusory allegations.10  In addition, all reasonable
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inferences are viewed in favor of the plaintiff.11 The issue in resolving such a motion is not

whether the plaintiff will ultimately prevail, but whether he is entitled to offer evidence to

support the claims.12  Because the Plaintiffs have set forth multiple claims for relief, the court

will address each Count separately.  

1.  Count I: Judgment is Void

Plaintiffs seek relief pursuant to Fed. R. Civ. P. 60(b)(4) on the grounds that the judgment

is void.  Relief under this rule is left to the sound discretion of the court.13  A judgment is not

void merely because it is or may be erroneous; rather, for a judgment to be void, the court that

rendered the judgment must have been powerless to do so.14  This usually occurs where the court

lacked subject matter jurisdiction or jurisdiction over the parties.15  A judgment may also be void

if the court's action involved a plain usurpation of power or if the court acted in a manner

inconsistent with due process of law.16  In the interest of finality, relief under Rule 60(b) will be

narrowly constricted.17  Such relief is extraordinary and will only be granted in exceptional

circumstances.18  
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 Plaintiffs have not alleged that the rendering court lacked jurisdiction to enter the

judgment.  Likewise, plaintiffs have not alleged any abuse of power or violation of due process. 

Instead, plaintiffs merely aver that the Judgment is void because the injunction is overly

restrictive and violates public policy.  Such an allegation, however, does not rise to the level of

“plain usurpation of power” required to obtain relief from judgment.  As the Tenth Circuit has

noted in response to a similar argument:

While it is conceivable that the injunction secures for [Defendant] rights greater
than those contemplated by state and federal law, we cannot say that any error in
this respect rises to the level of constitutional infirmity subject to collateral attack
under 60(b)(4). We do not discern in this context a "plain usurpation" of power by
the district court. Assuming that the judgment was erroneous in the first instance,
the proper procedure for review would have been by direct appeal, not collateral
attack.19

Plaintiffs have failed to establish that the judgement is void and, consequently, defendant’s

Motion to Dismiss Count I must be granted. 

2.  Count II: Judgment is Inequitable

Plaintiffs also seek relief under Fed. R. Civ. P. 60(b)(5) on the basis that the judgment is

no longer equitable.  The standard for relief under Rule 60(b)(5) is an exacting one and requires a

strong showing.20  The moving party must show that a changed condition requires modification

or that the law or facts no longer require enforcement of the order.21  The rule is not a substitute

for appeal.22  Indeed, a plaintiff must overcome a higher hurdle to obtain relief under 60(b) than
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on a direct appeal.23  Rule 60(b)(5) is not an opportunity for a party to reargue an issue that has

already been argued or present facts which were available for presentation at the time of the

original judgment.24 

In their Complaint, plaintiffs allege that they are entitled to relief from judgment because

the judgment prohibiting them from engaging in any aspect of the aviation industry is

“unreasonable, unduly burdensome, and against the public policy of Kansas.”  To support this

allegation, plaintiffs cite several Kansas cases in which courts have stated that covenants not to

compete must be reasonable and not adverse to public welfare.  Kansas courts have recognized

that covenants with no territorial limitation may be unreasonable when unnecessary for the

protection of a legitimate business interest.25  Similarly, a covenant will be unenforceable if its

purpose is to avoid ordinary competition.26

Plaintiffs’ reliance on the substantive law of covenants not to compete to support their

60(b)(5) motion is misplaced.   It is well-settled that a motion for relief pursuant to Rule 60(b)(5)

is not a substitute for a direct appeal; this principle applies with equal force to injunctions

resulting from a consent judgment.27  The Tenth Circuit has held that “an injunction, whether

right or wrong, is not subject to impeachment in its applications to the conditions which existed
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at its making.”28  Here, plaintiffs merely quarrel with the scope of the injunction as originally

entered.  Plaintiffs have not alleged that the conditions in the aviation industry against which the

settlement agreement and judgement were framed have substantially changed.  Nor have

plaintiffs averred that changes in the law merit relief from judgment.  Tellingly, the cases cited

by plaintiffs to suggest that the covenant is inequitable predate the judgment from which they

now seek relief.   Plaintiffs have failed to plead any change in law or fact that would make further

enforcement of this judgment inequitable so as to justify relief under Rule 60(b)(5). 

Within Count II of the Complaint, Plaintiffs also allege that “mistakes prevented [them]

from obtaining the benefit of their defenses in the original action.”  Fed. R. Civ. P. 60(b)(1)

governs relief from judgment due to mistake, inadvertence, surprise, or excusable neglect.29 

However, the Rule specifies that a motion for relief under 60(b)(1) must be made within one year

after the judgment was entered.30  The original judgment at issue was entered on December 14,

2000.31  Thus, plaintiffs’ Complaint is far outside the time period permitted to seek relief from

judgment pursuant to Rule 60(b)(1).  To the extent plaintiff’s Complaint could be construed as

including a claim for relief due to mistake, such claim must be dismissed.

Nor does the “catch all” provision of Rule 60(b)(6) provide a basis for relief from

judgment.  Rule 60(b)(6) provides relief from a judgment for “any other reason justifying relief
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from the operation of a judgment.”32  The provision allows courts to grant relief in extraordinary

circumstances.33  However, this power should be reserved to situations in which it “offends

justice” to deny relief.34  Plaintiffs have not shown that continued enforcement of the settlement

agreement to which they agreed with the advice of counsel is an extraordinary circumstance

sufficient to afford relief pursuant to Rule 60(b)(6).

III. CONCLUSION

Defendant’s Motion to Dismiss for lack of subject matter jurisdiction is denied.  This

Court entered the original judgment and therefore retains ancillary jurisdiction over plaintiffs’

claims.  Because plaintiffs have not sufficiently pled facts meriting relief from judgment pursuant

to Rule 60, the Court must grant defendant’s Motion to Dismiss plaintiffs’ Complaint for failure

to state a claim.

IT IS THEREFORE ORDERED BY THE COURT that Defendant’s Motion to

Dismiss (Doc. 2) is GRANTED.

IT IS SO ORDERED.

Dated this 24th  day of September 2004.

    S/   Julie A. Robinson      
Julie A. Robinson
United States District Judge


